This article discusses empirical approaches to criminal procedure, focusing on three broad and recurring themes that reflect the complex nature of the criminal justice system as a social institution: legal culture, discretion, and policy. It first considers criminal justice in the context of its sociopolitical culture, taking into account the place of legal and occupational cultures and the ways that they influence criminal justice law and practice. It also looks at culture as rhetoric before reviewing studies that explore some routine criminal justice practices, particularly how criminal justice institutions, such as the police and the prosecution, exercise discretion, and factors that affect a jury's decision-making. Finally, it examines the relationship between law and policy, and more specifically how public policies (such as austerity) impact criminal justice practices, and how empirical research on law has contributed to evidence-based policy.
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I. Introduction
It is difficult to think of any area of law where empirical research can be more valuable in understanding its core than that of criminal justice, or more precisely, criminal procedure. As Meares suggests, empiricism's relevance to criminal procedure is almost banal. details" and the ways that processes and organizations function in practice-not only in the binary sense of what is within or outside what is permitted by the law, but also in the vast expanse that lies between these two points, in the exercise of discretion.
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In addition to deepening our understanding of the practices of criminal justice, we might also consider why we need empirical evidence to understand criminal procedure at all. Why do we not assume that criminal justice practice conforms to the rhetoric of the law and simply trust state officials to do a good job in keeping us safe and punishing only those guilty individuals? By asking this question, we are suggesting that empirical researchers are inherently skeptical. This skepticism is important in a democratic society, given that criminal justice deals with the exercise of the coercive power of the state. Independent empirical accounts of practice can reveal unknown and unforeseen ways in which law operates, offering the perspectives of those operationalizing the criminal process as well as those who are its subjects. It provides a broader understanding of legal, occupational and political cultures, the ideologies of legal actors, and the impact of these features on the daily experiences of suspects, defendants, victims, witnesses, and those working within the criminal justice process. It interrogates external factors such as compliance with human rights standards and pan-European legislative measures; domestic policies such as managerialism and austerity that demand faster, cheaper justice; and more overtly political drivers that govern and shape criminal justice in sometimes unarticulated ways. And perhaps most important, in mapping the exercise of state power, it can provide a form of accountability and a measure of legitimacy.
A chapter of this nature is necessarily selective. It would be impossible to do justice to the huge variety of empirical studies on criminal justice across different topics and jurisdictions. Instead, we have chosen three broad and recurring themes that capture something of the criminal justice system as a complex social institution-legal culture, discretion, and policy. In the first section, we explore criminal justice from a sociopolitical perspective, examining the place of legal and occupational cultures and their influence on criminal justice law and practice. The second section focuses on the studies that shed light on some routine criminal justice practices, particularly how criminal justice institutions, such as the police and the prosecution, exercise discretion, and factors that influence juries' decisionmaking. Finally, the last section investigates the relationship between law and policy, that is, how public policies (such as austerity) impact criminal justice practices, as well as how empirical research on law has facilitated evidence-based policy.
II. Legal Culture, Rhetoric, and Reality
By referring to criminal justice as a system, we do not mean to suggest that it is a wellorchestrated unit, comprised of interdependent official agencies working toward a clear and common goal. This conjured harmonious image is a long way from the realities of criminal justice, where multiple and sometimes competing aims are pursued by different participants, who may be in ignorance of one another, or in competition over the allocation of responsibility or funding. These contrasting aims influence the way in which those working in criminal justice agencies perceive their own role, and the development of professional cultures and ideologies in response to the challenges and constraints of practice. 3 Added to this, the decisions of federal-level and supreme courts, or the supranational layers of European Union (EU) criminal justice and the fair trial requirements of the European Convention on Human Rights (ECHR), place demands on national systems that are sometimes hard to incorporate. 4 Thus, decision-making, albeit undertaken by the individuals within criminal justice institutions, should be seen as part of a wider collectively defined enterprise.
This holistic perspective, as Hawkins has argued, is the key to the comprehension of decision-making in the criminal process. 5 Hawkins suggests that the social context, which shapes the decision-making process, can be understood in three dimensional layers, namely can refer to cognitive matters of the individual or illicit considerations such as the social class, ethnicity, or agenda of the accused.
A. Sociopolitical Culture
As we focus on surround for a moment, we see that a number of empirical studies suggest that the criminal process cannot be meaningfully understood apart from its sociopolitical culture. Here criminal procedure is not merely a branch of law; it is an integral part of a superstructure, which appreciates the "meaningful nature of the social world and the phenomena studied." 6 To understand how criminal justice functions, one must therefore consider a variety of social, economic, and political factors that serve as constraints and drivers of criminal justice in a particular context, studying how the wider social environment shapes the criminal process and its daily practices, and the impact that criminal justice has on society.
This broader sociopolitical context is often more apparent when looking comparatively at another legal system. A good example of this contextual approach is Mike McConville et al.'s empirical inquiry into criminal justice in China. 7 After immersion within that system for a significant period of time, the authors emphasize that Chinese criminal justice cannot simply be approached by relying on the "usual analytical grids," such as its promulgated laws, official documents, the roles of legal actors, or even public hearings, all of which have reached their limits in this particular instance. The authors conclude that the system can only be understood through knowing the specific sociopolitical context within which the criminal justice apparatus operates that "gives it its character, infuses it with particular values, forces, thereby blunting policing reform. 22 Presenting an alternative account, Waddington reminds us that what the police discuss in the "remote recessive" canteen may not automatically be translated into their actions on the street. 23 The concept of "canteen culture" is in many ways merely a rhetoric that "gives meaning to experience and sustains occupational self-esteem"; 24 hence it should not be seen simply as a taken-for-granted explanation accounting for all negative values, beliefs, and attitudes (such as macho, racist, and sexist) of the police.
C. Culture as Rhetoric
In addition to identifying factors that shape decision-making, socio-legal researchers also legal advice, to challenge interrogation evidence. In fact, many of these suspects had not received anything that could meaningfully be termed "legal assistance," meaning that appellants were credited with a benefit that they had never received.
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This "culture as rhetoric" approach emphasizes the extent to which reality on the ground differs from the idealized legal culture inscribed within the text and the rhetoric of the law.
Within French criminal justice, features central to inquisitorial systems, such as the ideology of judicial supervision, are generally considered to define its structures and procedures, providing different procedural guarantees to those found in more party-based adversarial procedure. Within this legal tradition, the judiciary is entrusted as the guardian of the public interest to safeguard the rights of the accused, requiring the defense to play a much smaller part than in the adversarial model. In contrast to the confirmation bias that has been observed in police investigations and miscarriages of justice in a variety of jurisdictions, the single, neutral judicial enquiry offers a model of non-partisan enquiry in which evidence exculpating, as well as incriminating, the suspect is investigated. However, Hodgson found that in practice, in most cases judicial supervision is understood to be provided by the public prosecutor (the procureur), rather than the more independent juge d'instruction. Furthermore, prosecutorial "supervision" is largely bureaucratic and retrospective, offering little more than a file-based review.
Sanders et al. have observed in relation to England and Wales that there is a gap between
the rhetoric of the overall system (which claims to be due process), the legal rules (which reflect mixed values), and the reality (which is largely crime control it. This systemic transgression undermines the authority of the law, yet the law retains its power: it legitimates state practice and prevents the expression of critical judgment.
As "the noble cause" that legal aid lawyers pursue, what he observed in the law firms had strong resonance with McConville et al.'s conclusion. 36 In this updated study of the lawyer-client relationship, the professional standards of defense lawyers have not improved: they were observed to have treated their clients with disrespect, pushed them to plead guilty, and utilized their professional knowledge to control their clients. Newman illustrates the sharp discrepancy between how lawyers presented themselves when interviewed and the way they acted when observed. On the one hand, lawyers in interviews described themselves as dedicated professionals who fostered healthy relations with other legal actors for the benefit of the client; on the other, the participant observation revealed a rather different and depressing reality, "damning for this branch of the legal profession and tragic for the clients who depend on them."
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In this regard, the professional claims made by the lawyers in Newman's study can also be understood as rhetoric. Joan Leach suggests that rhetoric, as a conviction in the power of language, can shape the perception of the world and structure our way of thinking. 38 It is a pervasive way of communicating and interacting with people, which is constructed to justify a position as well as to attack any counterarguments. Thus, there are two functions of rhetoric: building up an idealized account (the "reification") and undermining of the reality discovered by others (the "ironizing"). 39 Whereas empirical researchers should be wary of rhetoric that seeks to deflect from the truth, it is not meaningless and therefore does not 
III. Justice on the Ground and Discretionary Power
In outlining the broad setting of a cultural surround or organizational field that criminal justice activities take place, we have noted that one of the main achievements of empirical research has been to provide detailed accounts of how certain factors and considerations have influenced the way legal actors respond to legal and organizational mandates-the frame that decision-makers employ in deciding. This section highlights some of the empirical research on decision-making processes within the criminal justice system in England and Wales. We focus in particular on the exercise of discretion, a cornerstone of criminal justice that infuses all areas of practice and reveals something of the limits of the law as well as the broader exercise of power.
A. Police Discretion: Stop, Search, Charge
As already discussed, the hiatus between the official description of the way a certain process ought to work and how that process operates in practice is well recognized in empirical research. Institutions as large as the police and the Crown Prosecution Service (CPS), for instance, are inevitably subject to gaps between perception and reality, with their practices varying within units and at different organizational levels. It is also impossible to prescribe
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every action of police officers or prosecutors-the law necessarily allows them a broad degree of discretion in determining how to respond to each situation or case. police for discriminatory reasons. 43 Following the inquiry into the murder of the black teenager Stephen Lawrence, the Macpherson report found that the police enjoyed only low levels of trust within ethnic minority communities, and stops and searches were clearly the "core conclusion of racist stereotyping." 44 The use of racial stereotyping, and poor relationships between the police and the black community in particular, is not new, 45 and recent studies point to continuing concerns in the use of stop-and-search powers, though researchers disagree as to how this should be measured: with reference to the residential population or those present in the area -the "availability" approach. further action, the logic of response rate measures is to widen the net of criminalization to target easy wins, often at the expense of investigating more serious offenses.
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It is interesting to see how empirical research has identified the same trends across quite different jurisdictions, with the same consequences. In France, this same process has occurred, as so-called "third way" alternatives to prosecution and trial are used to ensure that fewer cases are discontinued. The result in many areas is that prosecutors are focusing on minor offenses and devoting insufficient time and resources to more serious crime. This in turn has caused deterioration in prosecutor-police relations. the more immediate threat (as the defense lawyer is understood to be) to the police mandate to investigate and gather evidence for the prosecution. In particular, the presence of the defense lawyer on police territory challenges the frame of police culture: the questioning of the suspect in order to obtain an admission. It is only when the defense lawyer's presence is seen to be compatible with the police task of interrogation (for example, when represented suspects regularly refrain from exercising their right to silence) that her role comes to be accepted.
In addition to managing suspects' access to defense lawyers, the police have substantial control over the disclosure of evidence. They have the option to decide the amount of evidence that they are willing to disclose to the suspect or the suspect's lawyer, either before or during the interview. This has resulted in varied legal practices, with some officers being more forthcoming with evidence and others tending to hold back information from the defense. 
C. Prosecutorial Discretion
Criminal justice as a system is organized to allow decisions to be made serially. When a police case is handed on from the police to the prosecution, until (and even at) the point of case disposition, discretionary power is dispersed across criminal justice institutions and individuals. 59 Prosecutorial discretion, for instance, enables the prosecutor to "respond sensitively to the great diversity of factual situations and policy issues." 60 Although prosecutorial discretion is traditionally associated with the opportunity principle, which grants prosecutors a broad flexibility to take into account factors other than evidence in making their decisions, it is also compatible with the principle of legality, provided that the decision is not arbitrary.
In England and Wales where the opportunity principle prevails, the decision to prosecute was historically part of the police function. This historical legacy has meant that the relatively recently created public prosecution service, the Crown Prosecution Service (CPS), remains subordinate to the power of the police in many respects. This relationship was presaged in
Moody and Tombs's empirical study of the Scottish procurator fiscal, which suggested that the prosecution service, even if it has a sphere of responsibility that is independent, is still largely dependent on the police who provide the information and determine the way in which it is presented. 61 This concern was further raised in Mansfield and Peay's research, which concluded that independence for the prosecutor may not be created simply by demarcating Prosecutors were unduly influenced by the gravity of the offense, thereby "clouding their judgments, pervading their thinking and approach, and inhibiting them in taking decisions to discontinue prosecutions."
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D. Discretion in the Jury Room
In contrast to the professional and legally regulated role played by police, prosecutors, and defense lawyers, the jury exists to provide a lay perspective. The judge provides legal direction, but ultimately, the jury determines the facts that in turn determine the guilt of the jury undertaken by legal scholars, social scientists, and experimental psychologists, 69 many of them well captured in Darbyshire et al.'s comprehensive literature summary. 70 Early in the 1970s, McCabe and Purves conducted arguably the best shadow jury experiment to date. The experiment was a replica of a real jury working process: the subjects were selected from the electoral register, watched court trials, deliberated and delivered verdicts just like actual juries. 71 A number of studies have also been dedicated to exploring the views of participants involved in the trial, 72 observing "simulated" or "mock" juries, 73 comparing jury verdicts with professional opinions, 74 and conducting questionnaires with actual jurors after the trial.
More recent mock jury studies have diverged in their findings. Cheryl Thomas has explored the fairness of jury decision-making, using a "multi-method" approach, which encompasses a controlled simulation study, a large-scale analysis of all jury verdicts in Crown Courts in England and Wales between October 2006 and March 2008, and a post-trial survey of 668 jurors in sixty-two cases. 76 It examined some of the most critical factors that potentially influence the fairness of jury decision-making, including racial discrimination, consistency of jury verdicts, and jurors' comprehension of directions on the law. This research has dispelled some myths of jury trial, such that juries in certain areas do not convict and juries tend to acquit for certain offenses. The analysis suggests that jury trials are in fact very efficient, with less than 1 percent of juries being discharged and hung juries only occurring in 0.6 percent of the cases. Perhaps one of the more surprising findings of this study is that there are more convictions than acquittals in rape cases, which are even higher than other serious offenses, including attempted murder, manslaughter, and causing grievous bodily harm.
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Finch and Munro, and Ellison and Munro's research has focused on jury verdicts in rape trials and presents a less positive picture of juror behavior and motivation. The authors conducted a series of focus groups, trial reconstructions, and trial simulations to explore jurors' understanding and discussion of the critical issues in trials of rape cases, such as consent, complainant's intoxication status, public expectations regarding socio-sexual conduct, and the complainant's credibility in relation to her conduct during and post-assault. 78 In Ellison and Munro's recent study, 160 members of the public observed mini rape trial re-enactments, before then deliberating in jury groups. The authors found that juries, whether provided with written or oral directions, tended to fall back on their own personal views and experiences, rather than taking seriously the evidential burden to prove guilt beyond reasonable doubt. They also sought to understand how jurors might be affected by different modes of presenting evidence-live video links, screens, and prerecorded evidence. 79 Research suggests that victim witnesses find these measures helpful, 80 but the impact on jury decision-making had not been explored-in particular, the impact of disrupting the sequential narrative that jurors often find helpful in making sense of evidence. The research found that there was no clear and consistent response to different modes of evidence presentation in cases of adult female rape complainants. They were as likely to result in adverse prejudice to the victim as to the accused, leading the authors to conclude that their overall impact was not detrimental to the fairness of the trial.
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IV. Policy and Criminal Justice Reforms
Gessner and Thomas suggest that sociolegal research can be roughly categorized into two types: one evaluates the way law functions in a particular organizational, social, or political context; the other concerns policies, especially the intended or unintended consequences of law enforcement. 82 When it comes to criminal justice research, however, this distinction is very much blurred. Policy implementation has been an integrated part of the operation of the law enforcement agencies, and empirical researchers often cannot avoid considering the influence of policy when making sense of the way legal institutions function. Policy itself is a broad term and might be understood as a course of action proposed by the governing body of the state (public policy), which impacts on various aspects of the domain of criminal justice;
but in less normative terms, it can also represent a system of more or less formalized principles adopted by criminal justice institutions (criminal justice policy) to guide decisions and pursue specified outcomes. Depending on the specific meaning that is implied, it can be a component part of the social surround, field, and frame that shapes criminal justice decisionmaking. 
A. Austerity and Criminal Defense and Prosecution Practices in England and Wales
The consequences of government public sector austerity for the delivery of legal services and all aspects of the criminal justice process from policing through to prisons are examples of how public policies can direct criminal justice. Although an integral component of the right to a fair trial (Article 6 ECHR) and a necessary part of the proper functioning of adversarial procedure, the funding and provision of criminal defense services has been hard hit by government austerity. By 2014, the cost-cutting of public spending on criminal legal aid in England had accumulated to over £120 million, which, inevitably, has had a detrimental effect on defense rights of the accused. 83 For instance, Skinns indicates that since the fee paid to visit the police station has been capped to include all costs incurred, duty lawyers are less willing physically to attend police interviews. As such, some suspects have to rely on telephone legal advice. 84 Alongside concerns around confidentiality, the absence of face-toface contact undermines the lawyer's ability to establish the trust necessary for an effective lawyer-client relationship and so to assess and advise the suspect and begin to develop a defense strategy. 85 As already discussed, evidence disclosure by the police is also contingent However, despite the improvements made in defense lawyer standards 90 and the often onerous nature of professional regulation, the sustained period of disinvestment in legal aid has made the reversion to poor practices almost inevitable. Within this chastened financial environment, lawyers have been found to adapt the service they are able to provide to "make ends meet," with discontinuous representation and diminished time devoted to individual cases. 91 The response in practice appears to be in accordance with Gwyn Bevan's supplierinduced demand thesis, which suggests that lawyers who simultaneously determine the cost of their work and secure a targeted income will inevitably abuse their position and conduct superfluous work in order to achieve monetary gains. 92 Internationally, empirical research is also a source of inspiration for constructive and effective programs and policies. In addition to empirical work that seeks to evaluate the success of criminal justice reforms, some studies take a forward-looking approach, providing accounts of practice to inform planned reform. A number of projects funded by the European Commission, for example, have been designed to bring together evidence of best practices as well as an understanding of what works and why. For empirical comparativists, this is a fascinating lens through which to study criminal justice-examining the practices of different criminal processes and the extent to which they are grounded in jurisdiction-specific cultures, and then identifying common strengths and weaknesses in their practical operation in order to shape and ensure the effectiveness of pan-European measures.
A variety of empirical research projects have been connected to specific EU Directives and to EU reform more broadly. Some are primarily desk-based accounts of law and practice, supplemented by interviews, 96 and others have new empirical data at the heart of the project.
Spronken's study examined the information provided in writing to suspects in EU states, concerning their rights while in police custody immediately following arrest. Using questionnaires and interviews, the researchers gathered accounts of what information was provided and how this was done. Although required by law to provide basic information to suspects, the researchers found that this was done in a variety of ways, many of them wholly inappropriate and ineffective. A number of countries provided information in writing and several adopted the format of a Letter of Rights, but the language and format differed widely.
Based on examples of best practices, they recommended the use of a clear and detailed Perhaps the most empirically rich of these recent comparative studies is that conducted across four jurisdictions by Blackstock et al. Researchers observed the detention and interrogation of suspects over a period of seventy-eight weeks, accompanying lawyers and being based in the police station for a number of weeks or months, thereby gaining both a police and defense perspective on the experience of custody. 100 The observation periods were followed by ninety-four semi-structured interviews with police and lawyers in all jurisdictions. Researchers were able to see firsthand how suspects were informed of their rights; were assessed and provided with an interpreter; how they were able to access legal advice and the quality of that advice; and how the police questioned suspects. While some practices reflected different frameworks of legal regulation-such as French lawyers being restricted to a thirty-minute client consultation and playing a passive role during the suspect's interrogation-other phenomena could be explained within a broader context of reform experience that was less about the specifics of the procedural roots of the jurisdiction and more about understanding the degree to which due process reforms had become embedded in a particular criminal process.
This offers valuable lessons for reformers. For example, Dutch police officers were resistant to the idea of lawyers advising suspects and being present in the interrogation room.
They felt this new reform would undermine the effectiveness of the investigation and so took steps to discourage suspects from exercising their right to custodial legal advice. Hodgson found that French police responded in the same way in the 1990s when lawyers were first permitted to consult with suspects for thirty minutes prior to the police interrogation, but over time, came to accept this role and even found it to be useful in providing reassurance to detainees. 101 The same pattern was also observed in England and Wales in the 1980s 100 Blackstock et al., supra note 55. 101 Hodgson, supra note 12, 135-39; Blackstock et al., supra note 55, at 298-300.
following the statutory right to custodial legal advice provided by Section 58 of the Police and Criminal Evidence Act 1984 (PACE).
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These reforms occurred in different jurisdictions and in different decades, but the response of the police was the same. As discussed briefly above, believing that lawyers would interfere with and undermine the investigation, encourage the exercise of silence, provide false alibis to ensure suspects did not incriminate themselves, and generally behave in unhelpful or improper ways, officers across all jurisdictions engaged in strategies of rights avoidance designed to ensure that suspects were either unaware of the extent of their rights, or were disincentivized from exercising them. As a result, PACE Codes of Practice were altered to prohibit the police from discouraging suspects to exercise their rights, and EU legislation has also preempted some of these strategies.
V. Concluding Remarks
This brief overview has focused on a selection of empirical research that assists us in understanding criminal justice practices and the way decisions are made in a complex environment. Hence, it is far from a comprehensive account of the empirical studies, and many important works, regrettably, are not included due to limited space. It is well recognized that studying the legal rules alone can offer only limited insights into the way state power is exercised, and legal rules cannot effectively illustrate obscure concepts such as discretion. Therefore, empirical research is a useful tool in exploring these critical aspects of criminal justice.
Edwards argues that the public should not just be aware of what is supposed to happen, but is also entitled to know what actually happens. 103 Hence, conducting empirical research 102 Sanders et al., supra note 25.
can be seen as a way of exercising the "right to know"-an engagement of the public and dissemination of knowledge by making specific criminal justice inquires. When embarking on empirical investigation, researchers face a range of challenges and a journey that is filled with uncertainties, risks, pitfalls, joys, and surprises. This choice, as Burton commented, is an "uncomfortable necessity in that it involves practice and ethical choices which represent real challenges for the researcher." 104 Although we do not have the room to discuss the methodological issues that exist in collecting and analyzing the data, it is necessary to appreciate the obstacles that empirical researchers often confront-funding, resources, time, training, access to the field and research subjects, experience, cultural and language barriers, and often uncomfortable relationships-that constrain the success of the research. 105 Despite these challenges, the harvest outweighs the costs. There are also memorable stories behind every project, as many researchers have experienced and recalled. 106 In this regard, empirical research is not merely a productive process of acquiring knowledge, it is also a valuable experience that enriches our life.
